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AMERICAN PLPE AND CONSTRUCTION CO., = 
ty 
Petitioner 
aoe 


Pe jvORAbLe MARTIN PENCE, Chief United 
pwetes Districts Judge, District of Hawaii, 


Respondent 


- and 


Ee oVATE OF CALIFORNIA, et al., 
a7 


Real Parties in Interest | 
PETITIONER'S BRIEF IN RESPONSE TO THE 
BRIEF OF THE TRIAL JUDGE 


The motion for leave to file and the respondent s 
37 


brief are noteworthy in several particulars. t would 

Wye >y Order Of Unis Courd filed March 12, 1968, appellant 
American Pipe and Construction Co. was redesignated “neta guomers 
appellees were redesignated "real parties in interest’ and yeme 
@rial court, having suggested that he may De an indispensable 
Meaty, was designated “respondent.” 

2/ Ibid. 


Byes lbace 


Se STN A SR ata a cam ae ll) 
would Bemsupported in this Court, Judge Pence nas assumed 
meowretle of am advocate and as a result, consciously or 
maconsciously, may have host the requisite air of detached 
[impartiality with regard to the issues involved in this 
proceeding. Judge Pence's brief conclusively establishes 

that there is no substantive difference between Pre-Trial 

Order No. 15 and Pre-Trial Order No. 14 they both prevade 

for three concurrent trials (R. Br. p. ny Judge Pence's 
brief demonstrates that (contrary to the position of plaintiffs, 
Fhe real parties in interest) these cases were in fact 


channeled to Judge Pence by the Chief Judge of This) COURE 


for all further proceedings therein (RW Br. pp. 15-16): 


I. JUDGE PENCE'S EXPLANATION AND PURPORTED JUSTIFICATION 
OF THE ORDER REQUIRING THREE TRIALS AT ONCE 
When petitioner consented to the filane or san 
amicus curiae brief, it assumed that the brief would follow 
the teaching of Rapp v. Van Dusen, 350 F.2d sc0G (3rd Ci. 
ices). Peviticner'’s movlon for leave to fileyapervseron 
for mandamus'in No. 22336 specifically Stated “Mo waved “ie 


result which occurred in Rapp v. Van Dusen. . . Counse Eeeew 


ee 


Weeseterences to the respondent's brief are stated: 


meee br. p. " ond references to the accompanying 


tt 


—— 


motion are stated "R. mot. p. 


Pee’ eaViiet fee iwtit 1iaAVwe L4EYHMEOVLOEU Lil AVOVE PaMcCQ YOureu Lo 
fcombowetme procedure adopted by the Third Circuit so that 
Pe ooueent here walt be deemed a Mominaly pare only, and 
Plaine bitiss the prevailing parties in the challenged deci. 
eine deemed to be respondents .. ." Despite this, Duda. 
Pence's moving papers assert that he may be an indispensable 
pemeey and should be permitted to contest petitioner seposivieg 
@eemot. pp. 4-5). As the court stated in Rapp (350 F.2d apgeie, 
"It is appropriate thet his wiente 

tera court silmoripinel opinion sercen=— 

sidered as his answer to the contentions 

Of the petmrien and if noweesinion already 

amoears Or record, Or if We desvres te 

supplement his opinions he may file an 

AS METAS INDIS Joico CSC iid 2 ti) ipleuls, Cau 2) 

memorandum in support and explanation of 

hasechalllensed@acrwone! 
Such a procedure was devised to avoid getting the triad 
court “entangled as an active party to litigation", Ibid. 


peci3. In the circumstances petitioner has @mowalvernavive 
ay) 


Eur to respond to the arguments advanced in respondent's Dire ie 


a 


5/ As to the charge by the author of Judge ence sbi kam 

that petitioner's counsel have "deliberately misled this 

Court" (R. br. p. 12) and the suggestions that petitioner has 
made "silly" or "fanciful" arguments in disregard of the record 
(R. br. pp. 19, 21), petitioner has made every attempt to 


state its case with candor and honesty and believes the record 


Secacseuor itself. 


poe Ffce Ss biel asservus Unat Che Selerducs ated 
presented by this appeal is the authority of a trial court 
"to control his own calendar and set ready actions for trial" 
(re. br. p. 9). More precisely. tne issue. i1s) one authorivuy eu 
Judge Pence to control and coordinate the calendars of several 
podses to make certain that three cases go to trial at the 
same time in the absence of a compelling reason therefor. 
Betitaemer is taker tO™Gdsk fOr tot. Usimomeny 
modifying terms in connection with the word "simultaneous" 
menindaicavre that the three trials would not begin on the 
same minute of the same hour of the same day. Webster defines 
"Simultaneous" as meaning "at the same time" and no amount of 
Serre line Over terminology Will disguise the facu Unav tic 
Sader will neeatessly require three trials ay une seme time 
VWemacem Lolo thay NOVvVel” prov lems cme Uaine des 
Pima straylom require the courts and counsel Compe 
Smccturonalisus. Adaptation to ehnange 1s cemmencavle — sie 
Wermmust Maxe Cerbain that jud™cial short—-cuts @o meu Impinee 
Cimere> basic rights of the litigants. In G@uher Words. 2c a 
for the administration of justice cannot be permivted to 


interfere with justice itself. 


by Judge Pence's brief (o. 14) estimates Ghau cach casei 
ice OU days. Uf this is correct, the firs: and sccomcmucn 
would be conducted simultaneously for about six weeks and all 
three would be going on simultaneously for approximately 


four weeks. 


ye 


Waa mre me ener te | ASSASINS BR abe eet ere ad Ne REE aL WADE AAI NeceNerg MesOefircll ole Noo NCA CLARA 
Poemime to avoid prejudicing the plaintiffs (R. br. p. 14) 
We have no Guarrel with the basic premisevenes boul sides 
Smee wsnulglecd tO as "just, speedy and inexpensive determination 
of every action" as possible under the circumstances (Rule 1, 
WemeC re). But, contrary to the inferences contained in 
Siece Fence'’s brief, any delay which @ight result from an 
er cunod0ox welal plan is hardly of siete lonesls making. While 
eee briei indicates that the core of the problem is that one 
Smee parties iS insisting on a@ jury trial, respondent 
meetects tO point out that it is the plaintiffs’, not the 
merce roner's, Imsistence which forms that core, It does nee 
follow from this that some system or any system must be 
eevised to avoid making the real parties in interest wait 
iter turn for a jury trial, just as plaimelifs alilever ven 
country do. What does follow is that some trial plan must 
temeeyisSecd whichawiil! minamize the emeance of demuaieor the 
micemenval right to a fair trad. a right for ysuperior on 
any scale of values to any Wigniedane YA, a eenedy lie yes viet al. 
Weware advised that 2/ Separave fem noce and 
Serieauim trials before a single judge 1seuteol sune questiem 
Because of the interminable Length of ince yarcie would oe 
meaUared therefor. Petitioner Nas Mmevermmacod. clch ia 
HsolUcion,” Wevarée informed (havea sample, cquuteule jum 
Moreieirs out of the question Decause there ere too many 
Mileantiffs and too many transactions (R. br. pao). Palio, 
Mayewe ask, runs the risk of being prejudiced by a single 


Consolagaved trial? Certainly not the real partics in 


together in a champertous joint venture under which they 
have all agreed to share in any amount realized from any of 
micir Various claims. So also, plaintiffs lately assert 
Memage flowing from a single alleged conspiracy. Their claims 
Seerter only in the amount sought. On the other hand, 
Petitioner (while denying participation in any conspiracy) 
Peserus that the most that plaintiffs on hope te prove es 
Mimenuiacre were different conspiracies which artfectedq Gifteranuc 
Maeeuchs in Gilierent areas at varying times. Thus, it as 
Petitioner who would run the risk and -- to avoid having to 
migereo Concurrent trials -= it is willing to accept the wate 
Mesumine., areusndo, that Secausemor (enews ia, 
giemena Of the real parties in interest, a single consolidaved 
tiewet 1S OuL Of the question, does this mean that simmlvancen. 
ote are reasonable or even necessary? Judessreice = Driven 
euietws this question. Every trial plan ever prepe sed sbelon 
contemplated some type of congolidation. The Judge's 
Poker wineecessarily presupposes that Sine OF “Sax consol — 
dated cases would have to be tried by the same judge 
(Re br. p. 16). If Judge Pence has the authority ta consolmdag. 
and assign some of these cases to Judges Boldt and Zirpoli, 
why does he not do so with no strings attached? What is 
the reason for respondent's insistence that the other judges 
must carefully arrange their dockets to make certain that 


the trials will run concurrently with the one being conducted 


Moamouhoowis Certain -- if some of the cases vere merely 
assigned HOmeumM@er JUCSeS and tivweach controlledmaas saan 
miltendgmnechere 1S 2 real probability that sone reasonaul 
Piicaewould be devised which would not require counsel and 
i[eemiceriaes LO proceed on three fronts at once. ouch a 
procedure is a pragmatic answer Woieh Could avoid tie tee. 
m@cumce inherent? in the other plan. Yet it is not discusece 


© considered. Why? 


Tl. THE NEW ORDER WOULD CAUSE THE SAME DIRE CONSEQUENCES 
foe lak OLD ORDER 
Paced with the belated concession of the real 

myeores in inverest that the challenged order would work 

a hardship upon them, respondent's brief does nou cone TO 
Preps with the inequities and Dre) UGICe TO pets tones: 

It is inferentially conceded (R. br. p. 18) that prejudice 
would flow from "literally simultaneous" trials, but would 
somehow evaporate if an "overlap" approach were eee 


It is suggested that petitioner even now should have faith 


in trial judges and hope that by telephonic consultation 


iy ne potential ereas of prejudice which petitioner Sete 
forth in its Opening Brief were predicated upon an Orde. 
which both respondent and the real parties ieee rest 


concede is substantively the same as the new order. 


{lO NW CAbb Chl is ste HU L 
As NA OV Ne tb Ne NZ le Nee WL ail whe SRE ee ew HS Vw oh 4 a ar ee Net Se ete ee, 


arrangement. Everyone but petitioner tenores Une possibile, 
Br trying to eliminate the handicaps which are present only 
fmaedeliberately planned simultaneous trials. 

Taere are said to be benefits which couldei toy 
from the order -- briefing time with witnesses might be 
reduced and their testimony should be consistent. It is 
Perhaps true that briefing time would _ reduced -- it might 
even be eliminated because there would be no real OppeOrcun iE y 
to prepare witnesses as they shuttle from city to city up and 
down the length of the West Coast. Petitioner desires ea 
more orthodox approach to the presentatagm of evidences. 
especially that of the expert witnesses whose detailed 
@estimony perforce must be Girected to particular claims oF 


damage. They cannot be prepared like trained seals ialo@ mere 


single script which can be used) in all the ascer 


CONCLUSION 


One cannot read Judge Pence'’s brier witneut 
Menegering why it 1s so all fired important to subject 
Peviculoner to three trials at once. We suggested the 
possibility teat tae Order was a2 Weapon which. widereiic 
Aeveses Or judicial administration, was designed to force 
po eeoueneir be SelLLule these cases for an exhorbitant amount. 
Percreweagime Judge Pence’s brieft we have no Téeacon to laices 
etieweconelusion in this neeene: If anything yehis advecsc, 
Sepene position Of plaintiffs, the real parties in anteres a 
Serves to underscore the need for corrective action from 
mas Court. iin view of the importance of the questions 
Bresented, petitioner joins respondent in his Peques’ for 


oral argument. 
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Thermalito Irrigation Dasciue 
Torrance ca vy som 
Tiare a en (Ou. 
Ukiah, City of 
Umion Sanitary District 
United Water Conservation Distri 
Updard... Cauy sob 
Vacaville, (Cicyee! 
V cule Ommec Uy 90.0. 
Vallejo Sanitation and Flood Com 
DIistrice 
Ventura County Flood Control Dis 
Ventures Counvy Wacvervor7es 
Darstricus oO. 
- Ventura County Waterworxs 
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(GOnvtINnued ) 


Mood. O'Connell, Esq. 
Mmoveriey General : 
peeve of Wasnineton 
216 Norton Building 
Seattle, Washington 98104 


Meeiece Ke Peck, Esa. 
(ecco ooiines, Hletener 
& Mack 
mae O over” Suiiding 
107 Broadway 
pem Wiezo, California 92112 


Perec, Fosvel & Parna 
Aimeast Canam Perdido Suréeu 
Santa Barbara, California 
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‘Rio San ieso unicival Way 


Sta eG Cae 

Ventura Riveremunicipal Via 
Die e: 

Vista Urrigatiom District 

VASta San Gal poms Disurice 

VeUsomy (low hun aor, 

Western Municipal Water Disiiage. 
Of Rivers ioc "Coun, 

Westlands Watemeiistrict 

Wes Vil misvci caer yarn, 

West Orange County Water Board 

West San Bernardino County 
Water Disvricey 

West Side irrigacion Distriatge 

Moolig Watena semi er 

Woodland, City o1 

Yuima Municipal Water Distrie. 
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AVGer (O00 NWavcr eas (PLC. 

AN@CORTCS Cano) 

Baker, Ciiy on 

Bel lineham., Clwy or 

BVGie Gin G2) om 

lake Osvieco,, Cab yaer 

Poru Angeles. im 0! 

Port Townsend.) Gacy @r 

Richland. Cav vow 

syersnsigve. (Om) Gir 

peavele, Ci) won 

Skasit County. Bublic Utila 
Districcs: Grae 

Tacoma. aC ht yaar 

Vashinsvonmeouere of 

San Dieszo County “Never AucnGieaas 

Helix iveuesewenebistrice 

San Dieenito Prrigaction Distueig. 

Sie 
Dis tire: 

Valley Center Municipal Water 
Disc icrec 

Carlsbad Municipal Water Dis taauee 

Sancee Councy. Vaver Districe 

Escondido Mutual Water Compa. 


Goleta County Water Districe 


Attorney Plea it 


memuvey i: Tomlinson, Esq. 
Cucy Attorney 

city Wedd 

PenvuasBarbara, Caliiornia 


Santa Barbara, City of 


pic oy then sealing said envelopes and depositing the 

eemen With pOstese thereon fully prepaid, in the United 

MeeveserOst Oltice mail box at San Diego, California. 
Executed on March 19, 1968, at San Diego, 


CALI, MOAR TL El 


Mo Me HEL 
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Subscribed and sworn to before me 


mms 19th day of March, 1968. 


@anne MM, Denson 
Newary Pubilie in and for 


emi COUNTY and State. 
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